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STATEMENT OF ORDER APPEALED AND DATE OF ENTRY 
 

On January 30, 2020, the Michigan Court of Appeals issued a two-to-one split decision reversing 

the Macomb County Circuit Court’s ruling that the “open and obvious” doctrine barred Plaintiff-Appellee 

Susan Moore’s (“Moore”) premises liability claim against Defendants-Appellants Richard Shafer, Karen 

Shafer, R Shafer Builders, Richard N. Shafer as Trustee and Karen J. Shafer as Trustee (collectively, 

“Shafer”).  The trial court issued its opinion after extensive oral argument, then hearing further arguments at 

the request of Moore.  The Court of Appeals majority opinion held that a plaintiff may establish that an open 

and obvious condition is “unreasonably dangerous” by showing that the landowner should have known that 

the invitee, a commercial roofer, would not adequately protect him or herself from the condition.  Shafer 

seeks leave to appeal this holding on the ground that it conflicts with Mann v Shusteric Enterprises, Inc, 

470 Mich 320, 328-329; 683 NW2d 573 (2004), and because it creates a heretofore-unknown and 

incredible duty for landowners in Michigan, including residential property owners having a roof put on their 

houses, to protect business invitees from open and obvious dangers that have no special aspects.  
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QUESTIONS PRESENTED 

I. Should this Court grant leave to appeal under MCR 7.305(B)(5) and MCR 7.305(B)(3) where 
the Court of Appeals majority issued a decision that departs radically from the “special 
aspects” doctrine, is clearly erroneous, implicates a legal principle of major significance to this 
State’s jurisprudence, and directly conflicts with precedent from this Court? 

 
The Court of Appeals majority and Moore would answer:  “No” 
 
The Court of Appeals dissent and Shafer would answer:  “Yes” 
 

II. Should this Court grant leave to appeal under MCR 7.305(B)(5) where the Court of Appeals 
majority opinion, which held there was a question of fact as to whether Shafer knew that 
Moore’s ward would use allegedly inadequate safety measures, is clearly erroneous and will 
cause material injustice? 

 
The Court of Appeals majority and Moore would answer:  “No” 
 
The Court of Appeals dissent and Shafer would answer:  “Yes” 
 

III. Should this Court grant leave to appeal under MCR 7.305(B)(5) where the Court of Appeals 
majority opinion, which assumed that “appropriate safety precautions would have prevented” 
the incident, is clearly erroneous and will cause material injustice? 

 
The Court of Appeals majority and Moore would answer:  “No” 
 
The Court of Appeals dissent and Shafer would answer:  “Yes” 
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I. INTRODUCTION 

The Court of Appeals majority opinion found that an open and obvious condition is automatically 

rendered unreasonably dangerous when the landowner knows or has reason to know that an invitee will 

not take adequate safety precautions.  See Appx. 6a-8a, January 30, 2020 Majority Opinion (“Majority 

Opinion”) at pp. 3-5, Exhibit 1 to the Appendix.  The majority then proceeded to analyze the record 

evidence and find a question of fact as to whether Shafer knew that Moore’s ward, Joseph Daniel Velez, Jr. 

(“Velez”) would use allegedly inadequate safety measures while performing work on Shafer’s roof.  See 

Appx. 7a-8a, Majority Opinion at pp. 4-5.  The dissenting opinion, which was absolutely correct on the other 

hand, maintained that a determination of whether a condition is unreasonably dangerous must focus on the 

characteristics of the condition itself, not the knowledge of the property owner, which patently is not a part 

of Michigan’s open and obvious doctrine.  See Appx. 13a-14a, January 30, 2020 Dissenting Opinion 

(“Dissenting Opinion”) at pp. 2-3, Exhibit 2 to the Appendix.  Even assuming arguendo that the 

landowner’s knowledge was relevant (it is not), the Dissenting Opinion criticized the majority for relying on 

“a quantum leap of logic, piling inference upon supposition upon speculation” to find a question of fact as to 

the issue of Shafer’s knowledge.  See Appx. 12a-13a, Dissenting Opinion at pp. 1-2.   

 The Court of Appeals Majority Opinion is contrary to this Court’s precedent, which has made clear 

that “special aspects are not defined with regard to whether a premises possessor should expect that an 

invitee will not discover the danger or will not protect against it, but rather by whether an otherwise open 

and obvious danger… imposes an unreasonably high risk of severe harm to an invitee.”  Mann, 470 Mich at 

331-332 (internal citations and quotation marks omitted).  In Perkoviq v Delcor Homes-Lake Shore Pointe, 

Ltd, 466 Mich 11, 19-20; 643 NW2d 212 (2002), this Court held that the danger of working on a roof does 

not impose an unreasonably high risk of severe harm as a matter of law.  As for the issue of Shafer’s 

knowledge of whether Gill would use adequate fall protection, even if that was relevant (it is not), the 

Majority Opinion found a question of fact where there was none.  The Majority Opinion also relied on 
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impermissible speculation to assume that Shafer could have prevented the accident.  This Court should 

grant leave to appeal in order to restore the rule that a property owner in Michigan owes a duty to protect 

an invitee from an open and obvious condition only where the condition has special aspects, and that it is 

the non-movant’s burden to establish his or her claims without resort to speculation. 

II. STATEMENT OF FACTS AND MATERIAL PROCEEDINGS 

A. The underlying incident.   
 

The late Richard Shafer was a landowner and industrial developer in Romeo, Michigan.  See Appx. 

17a, 18a, Deposition of Ray Shafer (“Shafer Deposition”) at pp. 10, 15, Exhibit 3 to the Appendix.  The 

accident giving rise to this action occurred during a construction project on commercial property owned by 

Mr. Shafer and his wife’s trusts, when Joseph Daniel Velez, Jr. fell while performing roofing work on the 

property. 

Velez worked for a roofing subcontractor named Larry Gill (“Gill”), whom Shafer had hired to 

perform roofing work on a commercial building.  See Appx. 23a-26a, Deposition of Larry Gill (“Gill 

Deposition”) at pp. 8-11, Exhibit 4 to the Appendix.  Gill is an experienced roofer, having trained and begun 

working in the field in 1984.  See Appx. 21a, Gill Deposition at p. 6.  He obtained the status of journeyman 

roofer in 1991.  See Appx. 22a, Gill Deposition at p. 7.  Over the course of his career, Gill has worked on 

hundreds of roofing jobs.  See Appx. 25a, Gill Deposition at p. 10.  Gill first began working on roofing jobs 

with Velez in the year 2000, from which time they worked on dozens of roofing jobs together.  See Appx. 

21a-25a, Gill Deposition at pp. 6-10.   

Gill and his crew completed the roofing job for Shafer in two days.  See Appx. 26a, Gill Deposition 

at p. 11.  Velez’s job on the roofing crew was to serve as the “holler man,” in which role Velez was 

responsible to alert co-workers when they were getting close to the edge of the flat roof.  See Appx. 29a, 

Gill Deposition at p. 31.  See also Appx. 31a, Photograph of Roof, Exhibit 5 to the Appendix. 

R
EC

EIV
ED

 by M
SC

 3/11/2020 12:39:34 PM



 

03233449 v1 3 

It was on the second day of the job when Velez fell off the roof.  See Appx. 22a-23a, 26a, Gill 

Deposition at pp. 7-8, 11.  Gill testified that he did not see Velez fall, he does not know how Velez fell, and 

nobody to his knowledge has any idea how Velez fell.  See Appx. 27a, Gill Deposition at p. 14.  No 

witnesses to the fall were identified in discovery.  Velez himself is incompetent to testify as to what 

happened.  In fact, despite extensive discovery, there was absolutely no evidence whatsoever as to what 

caused Velez’s fall.  There was no evidence that there was anything unusual about the roof.  The cause of 

his fall was absolute speculation.  

Gill further testified that it surprised him that Velez fell, because “[y]ou usually don’t fall off a flat 

roof, especially when you’re supposed to be the safety guy.”  See Appx. 27a, Gill Deposition at p. 14.   

B. The trial court correctly dismissed Shafer from this action. 

Susan Moore, Velez’s guardian and conservator, initiated litigation on June 14, 2017.  In relevant 

part, her complaint included a claim for premises liability against Shafer.  See Appx. 36a-38a, Complaint at 

¶¶ 21-26, Exhibit 6 to the Appendix.1  After extensive discovery, including the depositions of nearly a 

dozen witnesses and the production of voluminous documents, Shafer moved for summary disposition 

under MCR 2.116(C)(10).  See Appx. 41a-59a, Shafer’s Motion for Summary Disposition (“Motion”), 

Exhibit 7 to the Appendix.  In its motion, Shafer argued that Moore had failed to establish her premises 

liability claim because the danger of falling off the roof was an open and obvious hazard that did not have 

any special aspects.  See Appx. 48a-50a, Motion at pp. 7-9.  In particular, Shafer argued that there is 
                                                 
1 Moore’s complaint also included a claim against Shafer, in its capacity as general contractor, under the 
“common work area” doctrine as recognized in Funk v General Motors Corp, 392 Mich 91, 104; 220 NW2d 
641 (1974).  See Appx. 38a-39a, Complaint at ¶¶ 27-37.  Shafer successfully moved for summary 
disposition on the basis that Moore failed to establish that a significant number of workers of multiple 
subcontractors were exposed to the same risk of working at heights with allegedly inadequate fall 
protection, as required in order to establish her common work area claim.  See Appx. 50a-55a, Motion at 
pp. 9-14;  Appx. 114a-116a, June 6, 2018 Opinion and Order at pp. 7-9; Appx. 155a-157a, August 10, 2018 
Opinion and Order at pp. 4-6.  The Court of Appeals affirmed the trial court, holding that Gill’s roofing crew 
– numbering seven people – did not amount to a significant number of workers for purposes of the common 
work area doctrine.  See Appx. 8a-9a, Majority Opinion at pp. 5-6.  This absolutely was the correct result, 
and is not an issue in this application. 

R
EC

EIV
ED

 by M
SC

 3/11/2020 12:39:34 PM



 

03233449 v1 4 

binding Michigan Supreme Court precedent holding that a 20-foot-high roof is an open and obvious 

condition and is not unreasonably dangerous as a matter of law.  See Appx. 49a-50a, Motion at pp. 8-9, 

citing Perkoviq, supra.  Shafer also argued that Moore was relying on impermissible speculation to prove 

causation.  See Appx. 56a-57a, Motion at pp. 15-16 

Moore filed a response brief on May 25, 2018, in which she argued that summary disposition of her 

premises liability claims would be inappropriate because of evidence that the roofer Gill was not an 

“established” contractor.  See Appx. 63a-65a, 71a-73a, Moore’s Response to Motion (“Response”) at pp. 

3-5, 11-13, Exhibit 8 to the Appendix.  She also argued that causation should be decided by the factfinder.  

See Appx. 77a-78a, Response at pp. 17-18.  Shafer filed a reply brief addressing Moore’s arguments.  See 

Appx. 81a-87a, Shafer’s Reply Brief, Exhibit 9 to the Appendix. 

After the motion was fully briefed, the trial court set the motion for a hearing, which was held before 

visiting judge the Honorable James Biernat, Sr. on June 4, 2018.  At oral argument, Moore’s counsel again 

focused on the issue that Gill did not have an “established” business, to which argument defense counsel 

again responded at length.  See Appx. 88a-106a, June 4, 2018 Hearing Transcript, Exhibit 10 to the 

Appendix.  Judge Biernat took the motion under advisement and subsequently issued a written opinion, 

finding: 

[T]he Court finds that there is no question of fact that the condition of the roof of the 
addition to the Building was open and obvious, avoidable and not unreasonably 
dangerous.  The Court is convinced that Plaintiff’s argument that the Shafer Defendants 
should have foreseen that Mr. Gill would not use fall protection or implement proper safety 
standards is without merit.  As owner, the Shafer Defendants had no reason to foresee 
that the subject roof would be unreasonably dangerous, as the roof lacked any special 
aspects that would make it so the Shafer Defendants would expect that employees of Mr. 
Gill would fail to take necessary precautions to guard against the obvious danger of being 
on a roof.  See Perkoviq, 466 Mich at 19…. Therefore, the Court must grant the Shafer 
Defendants[’] motion for summary disposition of Plaintiff’s premises liability claim…. 

 
Appx. 113a, June 6, 2018 Opinion and Order at p. 6, Exhibit 11 to the Appendix. 
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Around the same time, Moore filed a motion for reconsideration of the trial court’s decision granting 

Shafer’s motion for summary disposition.  See Appx. 117a-125a, Moore’s Motion for Reconsideration, 

Exhibit 12 to the Appendix.  Shafer received permission from the trial court to respond to the motion for 

reconsideration, and submitted a brief in opposition.  See Appx. 126a-137a, Shafer’s Response to Moore’s 

Motion for Reconsideration, Exhibit 13 to the Appendix.  Oral argument was held at an August 6, 2018 

hearing, at which Moore’s counsel acknowledged that the motion was “not presenting anything new, 

anything different”.  See Appx. 146a, August 6, 2018 Hearing Transcript at p 8, Exhibit 14 to the Appendix.  

Judge Caretti indicated he would take the motion under advisement and, on August 10, 2018, issued an 

opinion and order denying Moore’s motion for reconsideration, in which he re-analyzed all of Moore’s 

arguments and reached essentially the same conclusions as had Judge Biernat in his opinion and order 

granting Shafer’s motion for summary disposition.  See Appx. 151a-157a, August 10, 2018 Opinion and 

Order, Exhibit 15 to the Appendix. 

C. The Court of Appeals majority, however, found that an open and obvious condition 
is per se unreasonably dangerous if the owner knew or should have known that an 
invitee would not take adequate safety precautions.  

 
On August 20, 2018, Moore filed a claim of appeal.  In her appeal, Moore argued in relevant part 

that the trial court erred in granting summary disposition because there was a question of fact as to whether 

the roof from which Velez fell was an unreasonably dangerous condition.  In response, Shafer argued that 

this Court’s Perkoviq decision was dispositive of Moore’s premises liability claim.  Shafer also argued that, 

although the trial court did not reach the issue, Moore relied on impermissible speculation to establish 

causation.   

The Court of Appeals heard oral argument on October 3, 2019, and, on January 30, 2020, issued a 

split decision.  The Majority Opinion reversed the trial court’s grant of summary disposition to Shafer with 

respect to the premises liability claim.  See Appx. 6a-8a, Majority Opinion at pp. 3-5.  The panel majority 

understood Perkoviq to hold that knowledge on the part of a premises owner that an invitee will take 
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inadequate safety precautions will, by itself, render an open and obvious condition unreasonably 

dangerous, and further held that there was a question of fact as to whether Shafer had such knowledge in 

this case.  See Appx. 6a-8a, Majority Opinion at pp. 3-5.  As to Shafer’s causation argument, the Majority 

Opinion remarked that, “regardless of what caused the fall, appropriate safety precautions would have 

prevented it.  Thus, the term ‘fall protection.’”  See Appx. 8a, Majority Opinion at p. 5 n. 5.  The Dissenting 

Opinion, on the other hand, criticized the majority for relying on “a quantum leap of logic, piling inference 

upon supposition upon speculation” to find a question of fact as to the issue of Shafer’s knowledge, and in 

any event indicated that Perkoviq stands for the proposition that a determination of whether a condition is 

unreasonably dangerous should focus on the characteristics of the condition itself, not the knowledge of the 

property owner.  See Appx. 12a-14a, Dissenting Opinion at pp. 1-3.   

 Because the Majority Opinion is contrary to well-established Michigan law and strong public policy 

considerations, Shafer seeks leave to appeal the Court of Appeals decision. 

III. ARGUMENT 

A. Leave to appeal is warranted under MCR 7.305(B)(5) and MCR 7.305(B)(3) because 
the Majority Opinion is clearly erroneous, implicates a legal principle of major 
significance to this State’s jurisprudence, and directly conflicts with this Court’s 
precedent. 
 

 Review is appropriate under MCR 7.305(B)(5) where the Court of Appeals “decision is clearly 

erroneous and will cause material injustice” or where it “conflicts with a Supreme Court decision.”  Leave to 

appeal is warranted under MCR 7.305(B)(3) where the issue involves “a legal principle of major 

significance to the state’s jurisprudence.”  The Majority Opinion is clearly erroneous and directly conflicts 

with this Court’s decision in Mann, supra, which holds that a landowner’s knowledge that an invitee will not 

adequately protect him or herself from an open and obvious condition is irrelevant to the issue of whether 

the condition has special aspects.  The Majority Opinion also conflicts with Perkoviq, supra, which holds 

that even an icy sloped roof does not have special aspects as a matter of law.  There is no room in Mann or 
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Perkoviq for the panel majority’s holding that Shafer’s purported knowledge that Velez would use allegedly 

inadequate fall protection rendered the ordinary flat roof, which did not have any special aspects, 

unreasonably dangerous.  Leave to appeal should be granted to protect this Court’s precedent and the 

fundamental public policy that a landowner does not owe a duty to protect an invitee from the invitee’s own 

failure to take adequate safety precautions against an open and obvious condition that does not have any 

special aspects. 

1. The Majority Opinion erroneously departs from Michigan’s special 
aspects doctrine by holding, contrary to Mann, that a landowner’s 
knowledge that an invitee will not protect him or herself is enough to 
render an open and obvious condition unreasonably dangerous. 

 
The main issue in this application is whether a condition is per se “unreasonably dangerous,” such 

that it automatically escapes application of the open and obvious doctrine in a premises liability case, when 

the property owner knows or should know that an invitee will not take adequate safety precautions.  In 

general, a landowner owes a duty to exercise reasonable care to protect a business invitee from an 

unreasonable risk of harm caused by a dangerous condition on the land.  Bertrand v Alan Ford, Inc, 449 

Mich 606, 609; 537 NW2d 185 (1995).  This duty generally does not encompass a duty to protect an invitee 

from “open and obvious” dangers on the land.  Lugo v Ameritech Corp, Inc, 464 Mich 512, 516; 629 NW2d 

384 (2001).  Michigan’s open and obvious doctrine was initially based on the Restatement of Torts.  

Bertrand, 449 Mich at 609.   Under the Restatement approach, a premises possessor still retained a duty to 

protect an invitee from an open and obvious condition in a case where the possessor anticipated or should 

have anticipated that the condition would cause harm to the invitee notwithstanding its known or obvious 

danger.  2 Restatement Torts, 2d, § 343A, comment f, p. 220.  “Such reason to expect harm to the visitor 

from known or obvious dangers may arise, for example, where the possessor has reason to expect that the 

invitee... [will] fail to protect himself against it.”  Id.   

R
EC

EIV
ED

 by M
SC

 3/11/2020 12:39:34 PM



 

03233449 v1 8 

In Lugo, supra, however, this Court replaced the Restatement approach with a “special aspects” 

analysis as follows:   

[T]he general rule is that a premises possessor is not required to protect an invitee from 
open and obvious dangers, but if special aspects of a condition make even an open and 
obvious risk unreasonably dangerous, the premises possessor has a duty to undertake 
reasonable precautions to protect invitees from that risk. 

 
Lugo, 464 Mich at 517.  Notably, this special aspects exception to the open and obvious doctrine is “limited” 

and “narrow.”  Hoffner v Lanctoe, 492 Mich 450, 462; 821 NW2d 88 (2012).  Thus, this Court has identified 

only “two instances in which the special aspects of an open and obvious hazard could give rise to liability: 

when the danger is unreasonably dangerous or when the danger is effectively unavoidable.”  Hoffner, 492 

Mich at 463, citing Lugo, 464 Mich at 519.  This application involves the former, and specifically the 

question of what constitutes an unreasonably dangerous condition. 

 According to Lugo, a determination of whether a condition is unreasonably dangerous must “focus 

on the objective nature of the condition of the premises at issue, not on the subjective degree of care used 

by the plaintiff.”  Id. at 523-524.  “Under this limited exception, liability may be imposed only for an ‘unusual’ 

open and obvious condition that is ‘unreasonably dangerous’ because it ‘presents an extremely high risk of 

severe harm to an invitee’ in circumstances where there is ‘no sensible reason for such an inordinate risk of 

severe harm to be presented.’”  Hoffner, 492 Mich at 462, quoting Lugo, 464 Mich at 519 n. 2.  “[A] 

common condition,” on the other hand, by definition is not “uniquely dangerous.”  Id. at 463.  Whether a 

condition is uniquely dangerous is a question of law for the trial court to decide.  Bullard v Oakwood 

Annapolis Hosp, 308 Mich App 403, 410; 864 NW2d 591 (2014). 

This Court solidified these principles in Mann v Shusteric Enterprises, Inc, holding that even if the 

landowner knows that a particular invitee will not protect him or herself from the condition of the premises, 

that “does not affect the legal duties [the owner] owes to plaintiff,” which depend solely on the 

characteristics of the condition itself.  470 Mich 320, 329-330; 683 NW2d 573 (2004).  Put differently, 
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“special aspects are not defined with regard to whether a premises possessor should expect that an invitee 

will not discover the danger or will not protect against it, but rather by whether an otherwise open and 

obvious danger… imposes an unreasonably high risk of severe harm to an invitee.”  Id. at 331-332 (internal 

citations and quotation marks omitted).   

In Mann, the plaintiff patronized the defendant bar during a blizzard.  Id. at 324.  After the 

defendant served the plaintiff nine drinks in a three-hour period, the visibly intoxicated plaintiff exited the 

bar.  Id.  The plaintiff slipped, fell and was injured on ice and snow that the defendant had allowed to 

accumulate in the parking lot.  Id.  The Court of Appeals found that, “Defendant’s service of alcohol was 

implicated… as it related to defendant’s knowledge of plaintiff’s condition as relevant to whether 

defendant’s conduct in failing to inspect or clear the parking lot and failing to warn plaintiff was reasonable.”  

Id. at 329 (citation omitted).  This Court, however, disagreed and held that “[a] visibly intoxicated person” 

has the same responsibility to protect himself or herself from an open and obvious condition “as a sober 

person.”  Id.  Thus, “defendant’s knowledge that plaintiff was intoxicated does not affect the legal duties it 

owes to plaintiff.  That is, although defendant served plaintiff alcohol and was apparently aware that plaintiff 

was intoxicated, defendant does not owe plaintiff any heightened duty of care.”  Id. at 329-330.  In other 

words, where a landowner knows that an invitee is unable to protect him or herself from the condition of the 

premises, and even where it was the landowner who caused the invitee to be unable to protect him or 

herself, that still is irrelevant to the question of whether the condition itself “impose[d] an unreasonably high 

risk of severe harm to an invitee.”  See id. at 331-332.    The same conclusion is a fortiori warranted here, 

where Shafer did not cause Velez to use allegedly inadequate fall protection.  Rather, job safety was the 

responsibility of the roofing subcontractor Larry Gill, not Shafer.  See Latham v Barton Malow Co, 480 Mich 

105, 112; 746 NW2d 868 (2008) (“the immediate employer of a construction worker is responsible for the 

worker’s job safety”). 
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“The application of stare decisis is generally the preferred course, because it promotes the 

evenhanded, predictable, and consistent development of legal principles, fosters reliance on judicial 

decisions, and contributes to the actual and perceived integrity of the judicial process.”  People v Tanner, 

496 Mich 199, 250; 853 NW2d 653 (2014) (citation and quotation marks omitted).  “[U]nder the doctrine of 

stare decisis, principles of law deliberately examined and decided by a court of competent jurisdiction 

should not be lightly departed.”  People v Graves, 458 Mich 476, 480; 581 NW2d 229 (1988) (citation 

omitted).  “Before this court overrules a decision deliberately made, it should be convinced not merely that 

the case was wrongly decided, but also that less injury will result from overruling than from following it.”  Id. 

at 481 (citation omitted).   

Factors for the Court to consider include whether there has been such reliance on the decision that 

overruling it would work an undue hardship, whether changes in the law or facts no longer justify the 

decision, and whether the decision defies practical workability.  Robinson v City of Detroit, 462 Mich 439, 

464; 613 NW2d 307 (2000). Here, far from defying practical workability, the rule from Mann is both 

workable and supported by strong public policy considerations that a landowner owes a duty to protect an 

invitee from an open and obvious condition only where the condition has special aspects.  Greater harm 

would result from the Majority Opinion’s holding that Michigan landowners now also owe a duty to protect 

invitees from the invitees’ own failure to take ordinary safety precautions against open and obvious 

conditions that do not have any special aspects. 

2. This Court held in Perkoviq that an icy sloped roof does not have 
special aspects as a matter of law. 

 
Having established that an owner’s knowledge about the care an invitee will take is immaterial to a 

determination of whether an open and obvious condition is unreasonably dangerous, the analysis shifts to 

focus on the condition itself and, more specifically, whether an ordinary flat roof has special aspects. 
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In Lugo, this Court explained that “an open and obvious condition might be unreasonably 

dangerous because of special aspects that impose an unreasonably high risk of severe harm.”  Lugo, 464 

Mich at 518.  For example, “an unguarded thirty foot deep pit in the middle of a parking lot… would present 

such a substantial risk of death or severe injury to one who fell in the pit that it would be unreasonably 

dangerous to maintain the condition, at least absent reasonable warnings or other remedial measures 

being taken.”  Id.  Put differently, “liability may be imposed only for an ‘unusual’ open and obvious condition 

that is ‘unreasonably dangerous’ because it ‘presents an extremely high risk of severe harm to an invitee’ in 

circumstances where there is ‘no sensible reason for such an inordinate risk of severe harm to be 

presented.’”  Hoffner, 492 Mich at 462, quoting Lugo, 464 Mich at 519 n. 2.  “We have recognized,” this 

Court has observed on the other hand, “that neither a common condition nor an avoidable condition is 

uniquely dangerous.”  Id. at 463.  This Court has further explained that: 

In considering whether a condition presents such a uniquely dangerous potential for 
severe harm as to constitute a “special aspect” and to avoid barring liability in the ordinary 
manner of an open and obvious danger, it is important to maintain the proper perspective, 
which is to consider the risk posed by the condition a priori, that is, before the incident 
involved in a particular case. It would, for example, be inappropriate to conclude in a 
retrospective fashion that merely because a particular plaintiff, in fact, suffered harm or 
even severe harm, that the condition at issue in a case posed a uniquely high risk of 
severe harm. 
 

Lugo, 464 Mich at 519 n. 2. 

The year after Lugo was decided, this Court ruled in Perkoviq v Delcor Homes-Lake Shore Pointe, 

Ltd, that the sloped roof of a building under construction that was covered in ice and snow was not 

“uniquely dangerous” and therefore did not have special aspects as a matter of law.  466 Mich 11, 19-20; 

643 NW2d 212 (2002).  In Perkoviq, the plaintiff worked for a subcontractor that was hired to paint the 

upper level exterior of a house under construction.  Id. at 12-13.  The plaintiff suffered severe injuries when 

he fell from the unprotected roof approximately twenty feet to the ground, and alleged it was because the 

defendant, who was the property owner and general contractor, did not ensure that there was a fall 
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protection system.  Id.  After finding the conditions of the roof to be open and obvious, this Court explained 

that, “[t]he fact that defendant may have additional duties in its role as general contractor… does not alter 

the nature of the duties owed by virtue of its ownership of the premises.  As owner, it had no reason to 

foresee that the condition of the premises would be unreasonably dangerous, as the roof lacked any 

special aspects that would make it so.”  Perkoviq, 466 Mich at 19 (internal footnote omitted).  “To avoid 

summary disposition on this type of claim, a plaintiff must present evidence of ‘special aspects' of the 

condition that differentiate it from the typical sloped rooftop containing ice, snow, or frost.”  Id. at 20.  Thus, 

Perkoviq makes clear that the risk of working on an icy sloped roof is insufficient to satisfy the narrow 

special aspects exception to the open and obvious doctrine. 

In its opinion reversing the trial court’s finding that the flat dry roof from which Velez fell did not 

have special aspects, the Court of Appeals majority relied on a statement from Perkoviq that: 

In its status as owner, defendant had no reason to foresee that the only persons who 
would be on the premises, various contractors and their employees, would not take 
appropriate precautions in dealing with the open and obvious conditions of the construction 
site.  There were no special aspects of this condition that made the open and obvious risk 
unreasonably dangerous. 
 

Perkoviq, 466 Mich at 18.  The panel majority inferred that a landowner’s knowledge that an invitee is likely 

to take inadequate safety precautions would render a condition “unreasonably dangerous for purposes of a 

premises-liability claim.”  See Appx. 7a, Majority Opinion at p. 4 n. 3.  But this is contrary to this Court’s 

holding in Mann, that “special aspects are not defined with regard to whether a premises possessor should 

expect that an invitee will not discover the danger or will not protect against it, but rather by whether an 

otherwise open and obvious danger… imposes an unreasonably high risk of severe harm to an invitee.”  

Mann, 470 Mich at 331-332 (internal citations and quotation marks omitted).  As discussed, Mann went so 

far as to hold that even where the landowner caused the invitee to be unable to protect him or herself from 

the condition, that is not relevant to the question of whether the condition itself had special aspects.  Id at 

330-331.  Under Mann, whether or not Shafer knew or should have known about Gill and Velez’s safety 
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precautions unequivocally has no bearing on the issue of whether the ordinary roof was unreasonably 

dangerous, which, under Perkoviq, it patently was not. 

So what, then, did the Perkoviq decision intend to convey by discussing the defendant’s knowledge 

of the plaintiff’s safety measures?  See Perkoviq, 466 Mich at 18.  Presumably, the Court meant that there 

were no special aspects of the condition itself that prevented invitees from taking adequate safety 

precautions.  In other words, had there been special aspects of the roof that prevented the painter and 

other workers from using appropriate fall protection, then the roof could have been deemed unreasonably 

dangerous, from which danger the defendant may have had a duty to protect the plaintiff.  In fact, however, 

the Perkoviq Court noted, “[t]here were no special aspects of this condition that made the open and obvious 

risk unreasonably dangerous” by preventing the painter from taking adequate safety precautions.  Id.  As 

the Court continued, the defendant “had no reason to foresee that the condition of the premises would be 

unreasonably dangerous, as the roof lacked any special aspects that would make it so.”  Id. at 19.  Indeed, 

the Court concluded, “Plaintiff has not articulated any action that could reasonably be expected of 

possessors of land in Michigan to protect against the obvious dangers that arise when snow, ice, or frost 

accumulate on sloped rooftops. To avoid summary disposition on this type of claim, a plaintiff must present 

evidence of “special aspects” of the condition that differentiate it from the typical sloped rooftop containing 

ice, snow, or frost.”  Id. at 19-20.  Likewise in this case, there was no evidence of any special aspects of the 

roof itself that prevented Gill or Velez from taking safety precautions. 

The Court of Appeals majority, however, misread Perkoviq and incorrectly concluded that Shafer’s 

purported knowledge that Velez would not use adequate fall protection, on a roof without any special 

aspects, “renders [the] roofing job unreasonably dangerous for purposes of a premises liability claim.”  See 

Appx. 7a, Majority Opinion at p. 4 n 3.  This is contrary to Mann, clearly erroneous, and will cause 

substantial injustice to Shafer.  It also creates a broad new duty on the part of property owners to protect 

contractors and other invitees from their own conduct.  As this Court stated in Perkoviq, “[t]he fact that 
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defendant may have additional duties in its role as general contractor… does not alter the nature of the 

duties owed by virtue of its ownership of the premises.”  Perkoviq, 466 Mich at 19.  Thus, the duty created 

by the Majority Opinion seemingly would not be limited in its application to only general contractors who 

own property.  Rather, this new duty would extend to any residential homeowner who is having a new roof 

put on his or her house who looks up and sees that the roofing crew is not using safety equipment.  

“[A]bsent reasonable warnings or other remedial measures being taken,” the homeowner will be exposed to 

liability in the event a roofer is injured, due to the fact that the homeowner maintained an unreasonably 

dangerous condition, i.e., an ordinary roof, on the property.  See Lugo, 464 Mich at 518.  But like this Court 

rightly noted in Perkoviq, 466 Mich 11, 20, what “action… could reasonably be expected of possessors of 

land in Michigan to protect against the obvious dangers” of roofers working on an ordinary roof?  Rather, 

the Majority Opinion conflicts with precedent and is bad public policy. 

Because the icy sloped roof in Perkoviq did not have special aspects as a matter of law, neither did 

the flat dry roof in this case on which Velez failed to protect himself.  As the roofing subcontractor Larry Gill 

testified: 

Q: Was there anything unusual about this roofing project or was this pretty much 
something you had seen couple hundred times before? 

 
A: No, there was nothing. 
 
Q: And you would expect it’s something that Joe [Velez] had seen 60, 80 times before 

at least? 
 
A: Yes.  
 
* * * 
 
Q: Does it surprise you that he fell? 
 
A: Yes. 
 
Q: Why? 
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A: You usually don’t fall off a flat roof, especially when you’re supposed to be the 
safety guy.  [See Appx. 25a ,27a, Gill Deposition at pp. 10, 14.]   

 
Leave to appeal should be granted accordingly. 

B. Leave to appeal is also warranted under MCR 7.305(B)(5) because the Majority 
Opinion, which held there was a question of fact as to Shafer’s knowledge, is clearly 
erroneous and will cause material injustice. 
 

Once the Court of Appeals majority found (incorrectly) that a landowner’s knowledge that an invitee 

will not adequately protect him or herself renders an open and obvious condition per se unreasonably 

dangerous, it proceeded to review the record evidence and find “multiple indications in the record that 

defendants knew or had reason to know that Gill would fail to employ safety precautions.”  See Appx. 7a, 

Majority Opinion at p. 4.  As the Dissenting Opinion correctly expressed, however, the majority relied on “a 

quantum leap of logic, piling inference upon supposition upon speculation” to find a question of fact on the 

issue of Shafer’s knowledge.  See Appx. 12a-13a, Dissenting Opinion at pp. 1-2.   

First, the majority noted Gill’s testimony that “there was not anything unusual about the roofing job 

at issue, allowing for the inference that Gill did not typically provide fall protection for his day laborers.”  See 

Appx. 7a, Majority Opinion at p. 4.  Even assuming this was a plausible inference, it is complete speculation 

to assume that Shafer knew or should have known about the safety measures Gill “typically” provided.  The 

panel majority pointed out that Gill had previously performed roofing work for Shafer, but the majority at the 

same time acknowledged that “the record is… [un]developed” on the issue of “whether Gill used 

appropriate safety measures during the prior jobs for defendants and what defendants knew of those 

measures.”  See Appx. 7a, Majority Opinion at p. 4.  This “[un]developed” record, which Moore had every 

opportunity to develop on these issues, was insufficient to create a question of fact. 

Second, the majority also focused on a conversation between Gill and representatives of Shafer 

immediately after the accident, and stated that “there was no indication that the Shafers were surprised to 

learn that Gill failed to take required safety precautions.  A reasonable inference is that defendants knew or 
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had reason to know that Gill was not using fall protection.”  See Appx. 7a-8a, Majority Opinion at pp. 4-5 

(internal footnote omitted).  It is not clear, however, why the majority assumed that Shafer “learn[ed] that 

Gill failed to take required safety precautions” during that conversation, such that Shafer should have been 

“surprised.”   The majority cited only the following testimony given by Richard Shafer’s son Raymond about 

the conversation with Gill: “Q:  Anything else discussed at that time?  A:  Speculation of what happened.  Q:  

And who speculated?  Larry, your dad, you, all of you, none of you?  A:  How do you fall off a roof?  That’s 

what was speculated.  A roofer doesn’t fall off a roof.”  See Appx. 7a, Majority Opinion at p. 4 n. 4.  “The 

lack of safety precautions,” the majority continued, “is an obvious answer to Raymond’s question about how 

a roofer would fall from a roof,” and the fact that Gill apparently did not give that answer “indicates that the 

lack of safety measures was presumed” by Shafer.  See Appx. 8a, Majority Opinion at p. 5 n. 4.  But this 

too is complete speculation.  In fact, there is no hint in the record as to why Gill did not mention his alleged 

lack of safety precautions during the discussion with Shafer, but there are some frankly more plausible 

explanations than that it “was presumed” by Shafer.  It seems likely, for example, that Gill was not prepared 

at that time to admit that he may have been negligent.  After all, he did not carry liability insurance.  See 

Appx. 28a, Gill Deposition at p. 30.  Perhaps, alternatively, Gill did not know at that time that the applicable 

safety standards may have required more fall protection than having a “holler man” and he therefore did not 

think the particular safety measures used worth noting.  “I do not know,” the Dissenting Opinion wrote, and 

“neither does the majority nor would a jury.”  See Appx. 13a, Dissenting Opinion at p. 2.  Rather, the 

Majority Opinion relied on an improper “quantum leap of logic, piling inference upon supposition upon 

speculation” in order to create a question of fact as to whether Shafer knew that Gill would use allegedly 

inadequate safety measures.  See Appx. 13a, Dissenting Opinion at p. 2.  As a matter of law, Shafer had 

no such knowledge or reason to know. 

Finally, the majority also inferred from the fact that Gill was paid less than an “established” roofing 

contractor that Shafer knew that Gill was “more likely to forego the time and expense required to implement 
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fall protection.”  See Appx. 8a, Majority Opinion at p. 5.  “This,” the dissent pointed out, is “yet another 

quantum leap of logic.”  See Appx. 13a, Dissenting Opinion at p. 2.  “[T]he majority simply points to no 

evidence to establish exactly what defendants knew regarding how Gill was able to charge less than other 

contractors.”  See Appx. 13a, Dissenting Opinion at p. 2.  In fact, the fall protection Gill actually used – 

having Velez serve as the holler man – may have cost Gill just as much if not more money, i.e., Velez’s 

wages, than the methods Gill testified he in retrospect would have used, including a simple “safety 

barricade” or “safety flags,” or working on smaller areas of the roof at a time.  See Appx. 29a, Gill 

Deposition at p. 31.  Moore marshaled no evidence as to the cost of the safety measures that Gill testified 

in retrospect would have been appropriate.  Accordingly, there was no evidence from which to conclude 

that Gill’s billing rates informed or should have informed Shafer about the type of fall protection Gill might 

use. 

In Lowrey v LMPS & LMPJ, Inc, 500 Mich 1, 7-8; 890 NW2d 344 (2016), quoting Maiden, 461 Mich 

at 121, this Court affirmed the rule that it is a plaintiff’s burden to establish his or her claims in order to 

survive a motion for summary disposition: “[A] litigant's mere pledge to establish an issue of fact at trial 

cannot survive summary disposition under MCR 2.116(C)(10).  The court rule plainly requires the adverse 

party to set forth specific facts at the time of the motion showing a genuine issue for trial.”  .  The issue in 

Lowrey was whether the defendant bar had actual or constructive knowledge of standing water on a 

staircase.  Id. at 9-11.  The plaintiff testified that an employee of the bar had been standing at the bottom of 

the stairs and witnessed her fall.  Id. at 11.  She also testified that her pants were wet after her fall.  Id. at 

12.  This Court held that these facts were insufficient to give rise to an inference that the defendant had 

actual knowledge of water on the stairs or that the hazard was of such a character that a reasonable 

premises possessor would have discovered it.  Id. at 11-12.  The same conclusion is warranted here. 

It is not a reasonable inference – but rather a “leap of logic” – to conclude from Gill’s testimony that 

there was nothing unusual about the roofing job, from the fact that following the accident Gill did not tell 

R
EC

EIV
ED

 by M
SC

 3/11/2020 12:39:34 PM



 

03233449 v1 18 

Shafer about the safety measures he had used, and from the fact that Gill’s rates were lower than an 

“established” contractor, that Shafer therefore knew or should have known that Velez would use allegedly 

inadequate fall protection.  Rather, Moore failed to create a question of fact as to whether Shafer had actual 

or constructive knowledge.  Accordingly, even if Shafer’s knowledge theoretically would have rendered the 

roof per se unreasonably dangerous (it would not, as discussed above), Shafer had no such knowledge as 

a matter of law.  Leave to appeal should be granted for this reason as well. 

C. Leave to appeal is also warranted under MCR 7.305(B)(5) because the Majority 
Opinion, which assumed that “appropriate safety precautions would have 
prevented” Velez’s fall, is clearly erroneous and will cause material injustice. 

 
Even assuming arguendo that a landowner’s knowledge that an invitee will not take adequate 

safety precautions did render an open and obvious condition unreasonably dangerous (it does not), and 

even assuming there was a question of fact as to whether Shafer knew that Gill would take allegedly 

inadequate safety precautions (there is not), the Majority Opinion relied on impermissible speculation to 

assume there was something Shafer could have done to prevent Velez’s fall.   

As this Court noted in Craig v Oakwood Hosp, 471 Mich 67, 86; 684 NW2d 296 (2004), 

“‘[p]roximate cause’ is a legal term of art that incorporates both cause in fact and legal (or ‘proximate’) 

cause.”  Like any other tort plaintiff, Moore had to prove “cause in fact” by “reasonable inference,” and not 

by “speculation” and “impermissible conjecture.”  See Pontiac School District v Miller Canfield Paddock & 

Stone, 221 Mich App 602; 563 NW2d 693 (1997).  Quoting Skinner v Square D Co, 445 Mich 153, 163; 516 

NW2d 475 (1994), the Pontiac School court stated:  

The plaintiff must introduce evidence which affords a reasonable basis for 
the conclusion that it is more likely than not that the conduct of the 
defendant was a cause in fact of the result.  A mere possibility of such 
causation is not enough; and when the matter remains one of pure 
speculation or conjecture, or the probabilities are at best evenly balanced, 
it becomes the duty of the court to direct a verdict for the defendant.  
[Pontiac School, 221 Mich App at 615; citations omitted.] 
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Here, Moore’s claims against Shafer were premised on a res ipsa loquitur theory: Velez fell off a 

roof, so Shafer must be responsible.  There was not a shred of evidence, however, as to why he actually 

fell.  Velez himself is unable to give testimony.  Gill testified that he did not see Velez fall, he does not know 

how Velez fell, and nobody to his knowledge has any idea how Velez fell.  See Appx. 27a, Gill Deposition 

at p. 14.  Nor were there any other witnesses to the fall.  In fact, despite extensive discovery, there was 

absolutely no evidence whatsoever as to what caused Velez’s fall.  But without any evidence of why he fell, 

it is pure speculation to assume there was anything Shafer could have done to prevent the fall.  The Court 

of Appeals attempted to address this issue and posited that, “[R]egardless of what caused the fall, 

appropriate safety precautions would have prevented it.  Thus, the term ‘fall protection.’”  See Appx. 8a, 

Majority Opinion at p. 5 n. 5.  With all due respect, that conclusory statement rings hollow.  Perhaps, for 

example, Velez jumped from the roof, in which case the fact that the safety measures are called “fall 

protection” seemingly would not have helped prevent the fall.  Moreover, even assuming that Shafer had 

complied with its alleged duty to protect Velez by, for example, warning Gill to use “appropriate safety 

precautions” (Shafer had no such duty), there is no indication in the record that Gill would have even 

heeded such a warning.  Rather, because Moore relied on impermissible speculation to establish the 

causation element of her claims, i.e., that there was anything Shafer could have done to avoid the accident, 

leave to appeal should be granted. 

IV. STATEMENT OF RELIEF SOUGHT  

 For the reasons stated above, Shafer respectfully requests that this Court grant leave to appeal the 

Court of Appeals’ January 30, 2020 decision reversing the Circuit Court’s grant of Shafer’s motion for 

summary disposition.  Alternatively, Shafer asks the Court to enter an order pursuant to MCR 7.305(H)(1) 

peremptorily reversing the Court of Appeals decision and reinstating the trial court’s decision.    
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